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The Honorable Sara Kyle, Chairman
Tennessee Regulatory Authority
460 James Robertson Parkway
Nashville, Tennessee 37243-0505

Attention: Docket Room
Re:  Complaint of US LEC of Tennessee, Inc.
Docket No. 02-00562
Dear Chairman Kyle:

Hearing Officer Wike has requested that we furnish the docket room with a duplicate set
of the Supplemental Memorandum in Support of Motion for Summary Judgment and Statement
of Undisputed Material Facts that we forwarded via Federal Express on January 27, 2002.
Accordingly, we have enclosed one copy of each pleading for filing plus 13 copies for
circulation within the Authority. We have also enclosed an additional set of copies and would

appreciate your returning a time-stamped copy to us for our files here.

Please contact me if you need any further information.

Mark W. Smith
For the Firm

MWS/gb
cc: The Honorable Jonathan N. Wike (w/enc.)
Henry Walker, Esq. (w/enc.)
Guy M. Hicks, Esq. (w/enc.)
Mr. Harold E. DePriest
Mr. Ronald N. Fugatt

EPB/TEL-USL - #47 .

¢



BEFORE THE TENNESSEE REGULATORY AUTHORITY

NASHVILLE, TENNESSEE
RE: COMPLAINT OF US LEC OF :
TENNESSEE, INC. AGAINST : Docket No. 02-00562
ELECTRIC POWER BOARD OF :
CHATTANOOGA

SUPPLEMENTAL MEMORANDUM IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT

Comes now the Electric Power Board of Chattanooga (“EPB”), an independent board of
the City of Chattanooga, Tennessee and, without waiver of any defenses, privileges or claims
that it may have, files this Supplemental Memorandum in Support of Motion for Summary
Judgment and hereby renews its prior request that the Hearing Officer grant summary judgment
in favor of EPB on all aspects of US LEC’s Complaint. EPB files a Statement of Undisputéd
Material Facts herewith.

As discussed in greater detail below, EPB submits that there are no genuine issues of
material fact and that EPB is entitled to judgment as a matter of law on each of the allegations of
US LEC’s Complaint because (i) EPB Telecommunications is an éppropriate name for the
Telecommunications Division of EPB; (ii) EPB has not denied any third parties access to its
underground facilities and EPB Telecommunications has arranged for its own building access;
(iii) EPB’s mternal auditors have issued 1ntema1 audit reports and these reports are available to
the Authority upon request; and (1v) there is no legal or factual support for US LEC’s attempts to
use T.C.A. § 65-4-124 to require that EPB Teleéommunications provide wholesale services to
~US LEC on an unbundled basis.

In the interest of efﬁc1ency and economy, EPB respectfully requests that the Heanng

Officer continue to hold the procedural schedule in abeyance until EPB’s motion i is resolved.



I  STATEMENT OF THE CASE

On May 15, 2002, US LEC of Tennessee, Inc. (“US LEC”) filed a Complaint (the
“Complaint”) against EPB alleging (i) that EPB Telecommunications should not use “EPB” in its .
name (Complaint, § 6); (ii) tbat EPB has refused an unidentified third party access to its
' underground facilities (Complaint § 7); and (iii) that EPB has failed to issue internal audit reports

and ﬁle them with the TRA (Complaint § 8). On June 10, '2002’ EPB filed a .Motion in

| Opposition to Commencement of a Contested Care or Motion to Dismiss (the “Motion to

Drsmrss”) and on June 11, 2002, the Directors appointed the General Counsel or his desrgnee to -

| act as Hearrng Ofﬁcer in this case. On June 18, 2002 US LEC filed its Response to Motion to
'Dlsmrss (“Response ’). Thereafter the parties commeneed discovery. | |

| On September 4, 2002 the Hearing Officer held a pre-hearmg conference and heard oral -

argument on EPB’: s Motion to Dismss. By Order dated September 12, 2002 (the “Motion to .

Dlsmrss Order”) the Hearing Officer demed EPB s Motion to Dismiss, finding that the

| Complamt “alleges sufﬁcrent facts in connection wrth causes of action which, at least on thelr :

face, are approprrately before the Authorlty ” [Motlon to DlSIIllSS Order atp. 9]. The Hearmg

Ofﬁcer held in abeyance EPB’s argument that the Motion to Dismiss should be treated as a. - -

mot1on for summary judgment and permitted EPB to renew and, if desired, supplement its prror -
Motron to Drsmrss as a motion for summary judgment.

On September 20, 2002, US LEC amended its Complamt to 1nelude a fourth general

cause of action alleging that EPB has refused to interconnect with US LEC and to provide -

telecommunrcatrons features and services to US LEC on an unbundled and non-discriminatory -

basis. Since the September 20, 2002 amendment to US LEC’s Complaint, the parties have



agreed ‘to‘ suspend the procedural scheduled pending resolution of certain discovery matters, and
US LEC has had the opportunity to engage in further discovery. |

EPB now desires to reénew its prior Motion to Dismiss for the Hearing Officer’s |
considération as'a motion for summary judgment, and EPB-further desires to supplement that
Motion as provided herein.

. © - STANDARD OF REVIEW

. The Héaﬂng Officer indicated in the Motion to Dismiss Order that Authority. Rule 1220-

1-2-. 22(1) prowdes that in: any. contested case, the Authority or’ Hearmg Officer ¢ may determme;

" that there is no genuine issue as to any matenal fact,” and the Hearing Officer concluded thatitis .. -

reasonable for the Authority to approach a motion for summary judgment as would a court.

.. Summary: judgment is appropriate under Rule 56.04. of the Tennessee Rules of Civil Procedure

‘when, “[t]he pleadings, depositions, Answers to Inteirogatories, and admissions on file together
‘with the Affidavits, if any, show that there is no genuine issue as to-any material factvand that the
- moving party is'e"ntitle.d' to a judgment as a matter of law."’ The party seeking summary judgment
.‘bears. a burden of ‘demonstrating that no genuin_e'ivss',ue of material facts ‘exists, but once the
':;f:moving party satisfies that burden, the burden-then shifts to the nonmoving party to set forth

specific. facts estabhshmg that: there are- disputed, matenal facts creating a genuine issue to be -

resolved by the tner of fact. Byrd v.-Hall, 847 S W2d 208, 211 (Tenn 1993) ‘Rule 56.06

- provides that the non-moving party cannot simply rely upon the pleadings, but must set forth

- ‘specific facts showing that there is a genuine issue of material fact for trial.

EPB respectfully submits that US LEC is unable to carry its ‘burden on each of the -

- allegations of its Complaint. -



o~ ARGUMENT

A. EPB Telecommumcatlons is an appropriate name for EPB’s telecommunications

d1v1s1on |
In Paragraph 9 of its _Complaint, US LEC requested that the TRA “direct the
telecornmunications division to operate under a different name that has no relation toEPB and to
make no reference to EPB inthe division’s promotional, advertising, and marketing material.”
In the Mot1on to DlSIIllSS EPB contended that EPB Telecommumcatrons is an appropnate name
for EPB s telecornmunrcatrons lelSlOl‘l In 1ts Response US LEC contended that EPB s actlons
- :Vrolated the cross sub51drzat10n prohlbrtlon n T C. A § 7—52—402 and US LEC ﬁrrther contended
'that EPB s actrons v1olated the ‘separate 1dent1t1es requrrement under the Second Revrsed
'.Proposed Condltlons (“Proposed Condrtlons”) referenced at page 5 footnote 2 of the Order ‘4
Approvmg Apphcatron for a Certrﬁcate of Pubhc Convemence and Necessrty, Docket No 97- L_
07488 (May 10 1999) (the “Certrﬁcate”) EPB submits that US LEC is Wrong on both pomts
For the reasons prevrously outlined in the Motion to Drsmrss and for the followmg supplemental
| reasons, the use of the name EPB Telecommunlcatlons does not Vlolate T. C A § 7 52 402 and .» :
: | EPB has not vrolated the “separate 1dent1tres requrrement of the Proposed Condrtrons

The Authontv granted the Certrﬁcate to EPB At the outset EPB observes that it would

be entlrely appropnate for the Telecommumcatrons DIVISIOIl to operate in the name “EPB ” as:
A.the Authonty. granted the Certlﬁcate to “EPB” and the “Electrrc Power Board of Chattanooga”
.n‘early“ four jtears ago Throughout the Certrﬁcate the Authonty refers to the Apphcant as
“EPB ” and ordenng clause number 1 prov1des qulte plarnly that “The Apphcatron of the Electnc
Power Board of Chattanooga 18 approved L [Certlﬁcate at p. 6]. Because the use of the

name “EPB” would be wholly consistent with the Certificate, EPB’s use of the name “EPB

Telecommunications™ is appropriate as well.



The name EPB Telecommunications is also proper. With respect to US LEC’s

contention that the use of the name EPB Telecommunications violates the cross-subsidization

prohibitions under T.C.A. § 7-52-402‘ US LEC incorrectly attempts to stretch the requjrements
‘vof that statute well beyond its intended effect The terms of the Certlﬁcate the prov1s1ons of the
‘Proposed Condltlons and the ‘pr0V1s1ons of the munlcrpal teIecornmumcatlons statutes T.C.A.
| §§ 7 52- 401 — 407 read as a whole all support EPB prov1d1ng telecommumcatrons serV1ce in the-
'- name EPB Telecommumcatlons | S e | |
| In the Certlﬁcate the Authorrty acknowledged both the cross subs1dy requlrements of :
-'FZT C A § 7 52~ 4()2 as well as the reqmrements of other provrsrons of .the mumcrpal
. telecormnumcatlons statutes. The Certlﬁcate also clearly 1ndrcates that the Authonty was aware
:.that EPB would estabhsh a “Telecommumcatlons D1V1s10n” to provrde telecommumcatlons
P' .Eservrces’ In Sectlon 4 of Part II of the Certrﬁcate the Authonty acknowledged a proposed
"condltron to EPB s Certlﬁcate and that proposed condltron plamly references the
vn“TeIeeommumcatlons DlVlSlOll of “EPB” [Certrﬁeate at pp 9 - 10] Addrtlonally, both the
| ‘.Proposed Condltrons and the Authonty s summary of the Proposed Condltrons exp11c1tly

- : referenc,e the ¢ telecommunlcatlons d1v1sron” of EPB.

o The Proposed Condrtlons ﬁhng, on.-'rts face purports to prov1de “the essentral methods
L that .EPB should adopt to properly separate telecommumcatlons from electrrc power data,
: .:prov‘rde assurance that subsrdrzatlon does not occur, and to properly allocate costs ” [Proposed
Condltlons at p 3] The very ﬁrst line of the Section II of the Proposed Condrtlons relatmg to |
| the purpose of the Proposed Condmons 1ndlcates that “EPB has formed a telecommumcatlons :

service lelSlOI‘l to achleve orgamzatlonal and aecountmg separate from its eleetnc power service



- operations,” and both “EPB” and the “telecommunications division” are referenced throughout
" the Proposed Conditions. [Proposed Conditions at p. 3]. For example,

e Section II of the Proposed Conditions provides that “[flor the telecommunications
division, EPB is establishing a telecommunications accounting system . . .” [Proposed
Conditions at p.3];

o Section III of the Proposed Conditionsaddresses “le]lectric services provided to the
telecommunications division” and “costs assigned to and allocated between the
“electric system and the telecomrnumcatlons division . . .” [Proposed Cenditions at pp.
4-5]; ' ’

- & Section IV-of the Proposed Conditions deals with affiliate transactions between “the
- electric utility system” and the “telecommumcatlons d1v181on” [Proposed Conditions
“at pp 6 715 ' : .

o Section V of the Proposed Conditions addresses balance sheet accounting issues for -
“the electric system” and the “telecommunications division,” and one subsection even -
specifically refers to “Plant Leased to Telecommumcatlons D1V1sron” [Proposed
' Condrtlons at pp- 7 10]; o e -

e The* telecornmun1cat10ns division” is referenced in several provisions of Section VI
- of the Proposed Conditions relating to revenue and expense accountmg, [Proposed
"Condmons at pp- 10 —14];

e The code of conduct prov1s1ons under Section VII' of the Proposed Conditions
pnmanly address conduct of the “telecommunications division,” and the first entry . .

' (“Regulatory Compliance™), expressly references the “telecommunications division of
. EPB” [Proposed Conditions at Pp- 14-17]; and o

. - _,The reportlng requirements of Sec’uon VII apply to the “telecommumcatrons d1v1s1on . R

R ’of the EPB” and “EPB” [Proposed Conditions atpp. 17-19].

V"':“'Throughm_lt» the extensive proceeding's" surrounding the Authorityfs issuance of the
Certificate to 'EPB,' EPB does not believe that it was ever suggested that EPB should (or even
 “could) provide telecommunications services without being identified with “EPB” Tndeed, the
o provisi‘orls“of ‘the municipal telecommunications statutes, read as a whole, clearly indioate that
‘ ,::'th'e Tennessee ' General Assembly “understood and intended that municipelities ‘would be

providing regulated telecommunications services through their electric systems.



-+ T.C.A. § 7-52-401 is quite clear in its authorization to municipal electric systems. - That
statute plainly authorizes “[e]very municipality operating an electric plant” to provide
telecommunications services, but the statute further provrdes that those municipalities are
R eutnorized “acting’through the board or supervisory body having responsibility for the munioinal
-+ electric plant” to provide these services. [T.C.A. § 7-52-401].. Each of the subsequent sections
- In T C A. §§ 7 52-402 407 sumlarly indicate that the authorization runs to the “mumclpahty »

Nowhere in the municipal telecommumcatlons statutes did the General Assembly suggest
o much Iees require - that a mun1c1pal electric system must hide 1ts mvolvement ma mun1c1pal
teleeornmunlcatlons pro;eot, as US LEC apparently now contends nearly four years aﬁer the
: Authonty grunt‘egl;th_e Cerﬁﬁcate _to.vE_PB."'v_'In addition to the obvious- :.sfaleness» of US LEC’S
| clalm,USLECs argument violates the ﬁlnrlamental rule of .statu'tOry eo\,nstruction” that-tné. '
legisluti\re‘,,intent or purpoee of a ‘statute. is to be ascertained primarily :f_rom the nat_,urial .Agtn‘d’ A
ordlnary mea;mng of the language used, when ‘read 1n the context of the ‘enti.re stet'u't'e,l without

an‘y forced or subtle construction to limit or extend the import of the language Wormll V.

‘i '  Kroger 545 S W 2d 736, 738 (Tenn 1977) US LEC’S stramed argument falls this test

There are no genuine issues of material fact, and the Authonty should reJect US LEC’s

argument outright as a matter of law

- EPB. _nas _not Violated. the .“separate rdentities” requirement. _under the ;Ik’ropos,e_id
' ;Condi'tions_. US LEC’s ’confention tnat EPB has Viola’red the “separate identities” requirement
X under the Propoeeq Conditione rs similarly without nrerit. As the plain la_nguage of the Proposed: |
. Condltlons -,@_ndic_erte, the“separate identities” requirement only applies to EPB’s joint of..feling of
: eilectrlioﬁanc‘i _t‘el.e_com_munic,ations servi_ces to customers, and if anything, the “eeparate Videntiti_es.”

. Tequirement clearly establishes that all parties and the Authority clearly understood that “the. -




Electric. Power Board of Chattanooga” (through its telecommunications division) would be
offering telecommunications services. Had this not been the case, there would have been no
need for this requirement in the first place.

The following “separate identities” requirement is located -at page 16 of the Proposed
Conditions: |

. Joint Marketing of Regulated [telecommunications] Services and Nonregulated

: [electnc] Services — The electric system and the telecommunications division of the

. Electric Power Board of Chattanooga may- jointly offer their respective .products and

services to customers provided that the customer is informed (a) of the separate identities

- of'eachand (b) that the products and services of the electric utility system are distinct and

- separately priced from the offerings of the telephone d1v1s1on and the ‘customer may
.select one without the other. ~ . :

: .[Prdposed Conditions at p. 16].

~More d1rectlv addressmg US LEC s contentlon the plain- Ianguage of thls prov1smn onlyj
‘apphes 1@ the case of EPB’s joint offenng of regulated telecommumcatlons services and non-
o Jumsdlctmnal elecmc services to prospectlve customers. US LEC has not alleged a;ny case where
L EPB Jomtly foered the electric and telecommumcatlons services together in V101at10n of the
| ;re't;uiréments of this, provision, and neither US LEC’s discovery ‘reSpoﬁsc;s nor the exhibits to its
- Complaint réveal any improper joint marketing activity. Nowhere in these materials is there any
»iﬁdiéétion' that BPB has jointly offered electric :seri_dce and téi_ecommuhications.:service toa
»pr.osllogqt_ivg _cgstomer at any time. Accordingly, because US LEC has not alleged any _f_act‘s‘ upon ..
Whlcha 'Viblation of the “separate .identities” requirement could be based, this aspectvof UsS

~LEC’s 'claim‘-is also Without merit.
Because the use of the name. EPB Telecommunications i 1s appropriate and because EPB =

has not engaged in-any joint marketmg activities in violation of the Proposed Conditions, this




aspect of US LEC’s Colnplaint is wholly without merit, and the Authority should grant summary
judgment in favor of EPB on these aspects of US LEC’s claims. -

B. EPB has not denied access to its underground facilities to any CLEC, and EPB
Telecommunications has obtained its own building access arrangements.

In Pargraph 7 of its Complaint, US LEC asserted “on information and belief” that EPB "

had denled non—afﬁhated carriers access to EPB’s rlghts of way and bulldmg entrance facrhtles |

"Wrth its Motron to Drsmrss EPB filed the affidavit of Stephen W. Lawrence 1ndlcat1ng that EPB -

“vhad not recerved any thrrd party requests for access to 1ts underground facrlrtles since the
-,..rAuthonty granted the Certlﬁcate For the snnple reason that EPB had not recelved any requests
for access, EPB contended in the Motron to Dismiss that EPB could not have demed access as
US LEC alleged in its Complamt In its Response uUs LEC contended that US LEC needed to
-. conduct drscovery to detenmne whether EPB T elecommunrcatrons was 1mproperly usrng EPB S
.’ electrlc systern to gam bulldmg access. Thereaﬁer EPB ﬂled the afﬁdav1t of W1111ams E.

.Chapman Jr Wthh states that the Telecommumcatrons Division of EPB has obtalned its own |
permlssmn to access ofﬁce buildings for its operations, .and Mr. Chapman S afﬁdav1t ﬁlrther
| states that EPB Telecommumcatlons has pa1d EPB to 1nsta11 ﬁber in condurt that EPB
_ ‘Telecommumcatlons rents from EPB | B

B Slnce the ﬁlmg of Mr. Chapman s afﬁdavrt EPB has prov1ded addltronal detarl as to its
| arrangements regardmg pole attachments bulldmg entrance fac111t1es rrghts of way and
easements condult and “other 1nstrumentaht1es and devrces of EPB ” [Sg_ Electnc Power

Board of Chattanooga s Supplernental Response to Discovery Request of US LEC of Tennessee

' .Inc at Response No 17 (December 30, 2002)] US LEC has not produced any ev1dence -

mdlcatmg otherw1se Because the undlsputed proof in thls case shows that EPB has not demed.' -

any CLEC access to EPB s underground facilities and because the undlsputed proof also shows



that EPB Telecommunications has negotiated. its own building access arrangements, summary

- judgment is therefore appropriate on this point.

C. EPB s 1nternal auditors have issued internal audit reports and these aud1t reports
are available to the Authority upon request.

-There. is no‘arhbiguity in the Proposed Conditions relating to EPB’s issuance of interal
audit reports. Whlle EPB is not required to automatlcally file the internal audit reports, those

reports are avallable to the Authority upon request.

. In-the Motlon to Dismiss, EPB submitted that its mternal audltors have in fact issued

internal audit reports but that EPB 1s not reqmred to automaucally ﬁle those audit reports with

the TRA uander theProposed Conditions. In its Response, US LEC obj ected on the basis that

- EPB had not filed those audit reports with the TRA and’ US LEC claimed that a hearing is
o necessa:ty ‘o resolve any amblgulty inthe Proposed Condltlons regardmg any annual filing
g% requrrements for the. mternal audlts Smce that tlme EPB has subrmtted audit reports for fiscal -'

' years:ZOOO: and 200.1 in response to US LEC’s discovery request. [See Electric Power Board of

»Chattanooga-’s’Re‘sporrseto Discovery Request of US LEC of Tennessee, Inc:.., RespOnse No. 10.

' (Septemb'er 20, 2002)]‘ The TRA staff has also subsequently requested the internal audit report

for fiscal year 2002 wh1ch EPB furnished by letter dated J anuary 2,2003, and this report is also

' a'matter of pubhc record in Docket No. 97- 07488

Clearly, the Authorlty has an effective mechamsm to obtain and review these annual

1ntema1 audlts under the Proposed Condltlons As a matter of law, the Proposed Conditions are -

" clear on this pomt and no further clanﬁcatlon is required. Summary judgment in favor of EPB is

' therefore approprlate on this pomt as well.
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D. There is no legal or factual support for US LEC’s claim under T.C.A. § 65-4-124.

On September 20, 2002, US LEC moved to amend its Complaint to assert é claim that

EPB had refused to interconﬁéct with US LEC and to lease US LEC “on reasonable terms and
conditions, space on EPB’s tfansmission facilities . . . .” [Amendment of Complaint of US LEC
ét p. 1 (September 20, 2002)]. In support of this motion, US LEC assérted that T.C.A. § 65-4-
| lé4(a) requires thaf US LEC “shall, to the extent it is technically and financially feasible, be

| ~ provided desired. featur-es,- functions and services promptiy, and on an unbundled and non-
: dié;rimiﬁatory basis from all other telecommunicatiohs service providers,” including EPB

Telecommunications. Clearly, the crux of US LEC’s claim is its claim for unbundled services

from EPB, rather than a physical interconnection with EPB Telecommunications standing alone.

There is no legal or factual support for US LEC’s demand for such se_rvi.c'es.
From a legal standpoint, US LEC’s claim is flawed in several respects. First, the federal
Telecommunications Act of 1996 and the Federal Communications Commission’s regulations

expressly preclude US LEC’s claim. Unlike the preemption issues that the Court of Appeals

- addressed in BellSouth Telecommu:m'bations, Inc.vv. Greer, 972 S.W.2d 663, 671 — 672 & n. 22
(1997), there are conflicts between the provisions of T.C.A. § 65-4-124 and 47 U.S.C. § 251

- - relating to interconnection and other requirements of local exchange carriers like EPB

- Telecommunications.. More specifically, the federal Telecommunications Act only imposes the

obligation to provide unbundled network elements on incumbent loéal exchange caﬁiers, and
there is no similar obligation on local exchange carriers like EPB Telecommunications. [47
U.S.C. § 251 (b) & (c); see 47 U.S.C. § 251(d)(3) & (h) (addressing state access jurisdiction and

establishing procedure for treatment of comparable carﬁers as incumbents)]. Additionally, the

FCC has promulgated a rule at 47 CFR § 51.223 that expressly requires FCC approval before a

11




- State may impose ILEC obligations under 47 U.S.C. § ‘251' on a local exchange carrier like EPB,
.and to EPB’s knowledge, no such approval has been obtained from the FCC.

A second and equally significant legal issue associated with US LEC’s claim arises ﬁorﬁ
the broad change that US LEC apparently secks in the Authority’s application of Tennessee law.
EPB is unaware of any regulation or order of the Authority that utilizes‘ TCA § 65-4-124 to
require that CLECs provide unbundled services to otherkCLECs. Such a broad policy issue (even
if it were otherwise valid and -the preemption principles identified above did not apply) would

more properly be handled through a rulemaking proceeding, rather than a contested case

proceeding, under the principles of Tennessee Cable Television Association v. Tennessee

Regulatory Authority, 844 S.W.2d 151 '(Tenn, Ct. App. 1992). EPB is mindful of the provisions

of T.C.A. § 65-4-124(b) indicating that the Authority must “promulgate rules and issue orders,”
and that the Authority has implemented some of these requirements by Order, such as in the
Avoidable Cost Docket, Docketho. 96-01331. These issues notwithstanding, the application of
T.C.A. ’§ 65-4-124(a) to compeﬁtive local exchange carriers some eight years after the General
Assembly. enacted Chapter 408 of the Public A&s of 1995 — and some seven years after this
regulatory authority was required to be exercieed —is such a fundamental policy shift that a
rulemaking proceeding would be required to address the policy and legal issues associated with
US _LEC’s request. |

EPB submits that it is unneceseary fof the Authority to resolve either of these legal
questions because of one simple reasoi;: the only evidence that US LEC has offered in this case
indicates that it is not presently ﬁnapcially feabsible for EPB to provide the requested services.
Because T.C.A. § 65-4-124(a) applie_s dnly to the extent “financially feasible,” aﬁd because the

only evidence before the Authority indicates that these services are not presently “financially

12
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feasible” for EPB Telecommunications, the Authority can and should grant EPB’s motion for
summary judgment on this question of fact.

In its response to EPB’s discovery requests, US LEC produced a series of email

" communications between EPB Telecommunications” Bill Chapman and representatives of US

LEC. Inrelevant part, Mr. Chapman clearly states:
I have reviewed your request and do not believe that it would be feasible for EPB
Telecommunications to provide these services. The services . . . would require a
substantial capital outlay on EPB Telecommunications’ part, and I simply don’t have that
money in my budget . . . [and] even if we did have the money, I don’t think that we
would be able to provide competitively priced wholesale services.
[US LEC Response to EPB Discovery Request No. 9].
Thus, US LEC’s only evidence plainly reveals that the requested services are simply not
financially feasible for EPB Telecommunications to provide at this time.
Because US LEC’s claim for unbundled services is without legal or factual support, the
Authority should grant EPB motion for summary judgment on this point as well.
IV.  CONCLUSION

For the foregoing reasons; the Authority should grant EPB’s motion for summary

- judgment as to each element of US LEC’s Complaint.

Respectfully Subhlitted',

Ghrlos C. Smith (BPR #17T0) >

William C. Carriger (BPR # 1778)

Mark W. Smith (BPR #16908)

Attorneys for Electric Power Board of Chattanooga
400 Krystal Building

One Union Square

Chattanooga, Tennessee 37402

(423) 265-2000
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CERTIFICATE OF SERVICE

I certify that a true and exact copy of this pleading has been served upon the following
attorneys by delivering a true and exact copy thereof to the offices of said counsel or by placing a
true and exact copy of said pleading in the United States mail addressed to said counsel at his office
with sufficient postage thereupon to carry the same to its destination: :

~ Henry Walker
Boult, Cummings, Conners & Berry, PLC
414 Union Street, Suite 1600
P.O. Box 198062
- Nashville, Tennessee 37219

Guy M. Hicks

BellSouth Telecommunications, Inc.
333 Commerce Street

Suite 2101

Nashville, Tennessee 37201

This 27th day of January, 2003.

For: Strang, Fletcher, éarﬂger, Walker,
- Hodge & Smith, PLLC
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BEFORE THE TENNESSEE REGULATORY AUTHORITY

NASHVILLE, TENNESSEE
RE: COMPLAINT OF US LEC OF :
TENNESSEE, INC. AGAINST . Docket No. 02-00562
ELECTRIC POWER BOARD OF
CHATTANOOGA '

STATEMENT OF UNDISPUTED MATERIAL FACTS

Comes now the Electric Power Board of Chattanooga (“EPB”), an independent board of
the City of Chattanooga, Tennessee, and in order to assist the Hearing Officer in ascertaining
whether there are ahy material facts in dispute in EPB’s pending Motion for Summary Judgment,
identifies the following material facts as to which EPB contends there is no genuiné issue for
trial: |
| 1. The electric system and the telecommunications division of the Electric Power
Board of Chattanooga have not jointly offered their respective products and services to
customers. [EPB’s Response to Discovery Request of US LEC of Tennessee, Inc., Response No.
12; US LEC of Tennessee, Inc.’s Response to Electric Power Board of Chattanooga’s First
Interrogatories and 'Request for Production of Documents, Response Nos. 3 & 4; Complaint of
US LEC \of Tennessee, Inc., Exhibit 1]. | )

2. EPB has not denied access to its undergrouhd electric system facilities to any
CLEC. [Affidavit of Stephen W. Lawrence; EPB’s Supplemental Response to Disoovery‘
Request of US LEC of Tennessee, Inc., No. 17].

3. EPB Telecommunications has obtained its own building access arrangements.

[Affidavit of William E. Chapman, Jr.].




4. EPB’s internal auditors have prepared internal audit reports for fiscal years 2000,
2001, and 2002. [EPB’s Response to Discovery Request of US LEC of Tennessee, Inc.,
Response No. 10; TRA Docket No. 97-07488].
5. Tt is not presently financially feasible for EPB Telecommunications to provide the
" unbundled services that US LEC has requested. [US LEC Response to EPB Diséovery Request
No. 9].
Respectfully Submitted,
STRANG, FLETCHER, CARRIGER,
WALKER. GE & Mlm
By: m
Carlos C. Smith (BPR¥#T710)
William C. Carriger (BPR # 1778)
Mark W. Smith (BPR #16908)
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